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action:  Proposed  rule. 

summary:  The  Environmental  Protection 
Agency  is  proposing  modifications  to  its 
guidelines  for  the  development  and 
implementation  of  State  solid  waste 
management  plans.  The  proposed 
modifications  would  expand  public 
participation  opportunities  in  the 
planning  process  and  would  provide  for 
expedited  approval  of  certain  portions 
of  the  State  plans.  These  modifications 
are  being  proposed  as  part  of  a 
settlement  agreement  reached  with 
industrial  groups  which  have  challenged 
the  guidelines  in  Federal  Court. 

DATES:  EPA  will  accept  public 
comments  on  the  proposed 
modifications  until  December  4. 1980. 
addresses:  Comments  should  be 
addressed  to  John  Skinner,  Director, 
State  Programs  and  Resource  Recovery 
Division,  Office  of  Solid  Waste 
|WH  563],  U.S.  Environmental 
Protection  Agency,  Washington,  D.C. 
20460.  Communications  should  identify 
the  regulatory  docket  number  “Section 
4002." 

The  public  docket  for  this  proposed 
rulemaking  is  located  in  Room  2711,  U.S. 
Invironmental  Protection  Agency,  401  M 
Street  SW„  Washington,  D.C.  20460  and 
is  available  for  viewing  from  9:00  a.m.  to 
4:00  p.m.,  Monday  through  Friday, 
excluding  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Absher,  Office  of  Solid  Waste 
(WH  563),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington.  D.C.  20460  (202)  755-9145. 
SUPPLEMENTARY  INFORMATION:  On  July 
31. 1979,  EPA  published  the  Guidelines 
for  Development  and  Implementation  of 
State  Solid  Waste  Management  Plans 
(44  FR  45066)  under  Section  4002(b)  of 
the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended 
(RCRA  or  Act).  42  U.S.C.  6942(b).  These 
guidelines  contain  requirements  and 
recommendations  for  State  planning 
programs  that  will  be  approved  and 
funded  under  Sections  4007  and  4008  of 
RCRA.  The  State  plans  are  to  address  a 
range  of  solid  waste  management 
activities,  including  resource  recovery, 


resource  conservation  and  solid  waste 
disposal. 

Among  other  things,  the  State  plan 
must  provide  for  the  closing  or 
upgrading  of  existing  open  dumps.  On 
September  13, 1979,  EPA  issued  Criteria 
for  Classification  of  Solid  Waste 
Disposal  Facilities  and  Practices  (44  FR 
53438)  under  Section  4004(a)  of  RCRA 
which,  among  other  things,  provide  a 
general  definition  of  “open  dump”  for 
purposes  of  RCRA.  As  part  of  the 
planning  process,  the  States  will  use 
these  criteria  to  determine  which 
facilities  within  their  borders  are  “open 
dumps.”  EPA  will  publish  the  results  of 
these  State  determinations  in  an  open 
dump  inventory  as  required  by  Section 
4005(b)  of  the  Act.  The  States  will  use 
this  list  in  setting  planning  priorities. 

The  Chemical  Manufacturers 
Association  and  certain  of  its  member 
companies,  the  American  Paper  Institute 
and  the  National  Forest  Products 
Association,  the  U.S.  Chamber  of 
Commerce  and  the  American  Mining 
Congress  and  certain  of  its  member 
companies  have  all  sought  judicial 
review  of  EPA’s  Section  4002  guidelines. 
Their  concerns  focus  upon  the 
preparation  of  an  meaning  to  be  given 
the  inventory  of  open  dumps  required  by 
Section  4005(b)  of  the  Act. 

All  of  the  industy  petitioners  have 
argued  that  EPA  has  not  met  alleged 
legal  obligations  to  ensure  that  States 
give  owners  and  operators  of  such 
facilities  notice  and  an  opportunity  for 
comment  before  their  facilities  are 
classified  as  open  dumps  under  the 
State  planning  program.  The  petitioners 
assert  that  such  an  opportunity  is 
required  by  the  Constitution,  which 
protects  individuals  from  deprivation  of 
property  without  due  process  of  law, 
and  Section  7004  of  RCRA,  which 
provides  for  public  participation  in 
RCRA  programs.  In  addition,  they  have 
expressed  concern  about  the  timing  of 
the  inventory  publication  in  relation  to 
the  issuance  of  compliance  schedules 
which  protect  entities  from  suits  for 
open  dumping  under  Section  4005(c). 
They  have  indicated  that  a  time 
“window"  exists  because  the  listing  of  a 
facility  on  the  open  dump  inventory 
could  take  place  prior  to  approval  of  a 
State  plan  for  the  State  in  which  the 
facility  is  located.  Since  they  believe 
that  such  a  listing  could  subject  a 
facility's  owner  or  operator  to  a 
substantial  risk  of  citizen  suit  for  open 
dumping,  they  have  argued  that  the 
opportunity  to  receive  a  State-issued 
compliance  schedule  as  contemplated 
by  Section  4005(c)  should  be  available 
at  the  time  the  inventory  is  published. 

The  issues  raised  by  petitioners  were, 
for  the  most  part,  carefully  considered  in 


the  rulemaking  proceeding  that  led  to 
the  adoption  of  the  Section  4002 
guidelines.  The  notice  and  comment 
issue  was  given  special  scrutiny  in 
response  to  a  petition  by  the  National 
Solid  Waste  Management  Association 
(NSWMA).  The  Agency  published 
NSWMA’s  petition  in  the  Federal 
Register  and  received  comments  on  the 
issues  involved  (44  FR  28344,  May  15, 
1979).  The  NSWMA’s  petition  and  the 
comments  submitted  on  the  petition 
were  extensively  discussed  in  the 
preamble  to  EPA's  final  regulations 
containing  the  Section  4002  guidelines. 
(See  44  FR  45066.  45071-75). 

I.  EPA’s  Position 

Subtitle  D  of  RCRA  creates  two 
principal  mechanisms  for  addressing  the 
problems  of  solid  wraste  management. 
First,  Sections  4002-4008  esablish  a 
State  planning  program  which  is  to 
address  a  wide  range  of  management 
activities.  While  EPA  establishes 
general  guidelines  and  provides 
financial  assistance  for  the  program,  the 
States  are  responsible  for  developing 
and  implementing  the  solid  waste  plans 
under  State  law.  The  inventory  of  open 
dumps  is  an  adjunct  to  this  State 
planning  program. 

Second,  Section  4005  prohibits,  as  a 
matter  of  Federal  law,  any  practice 
which  constitutes  the  open  dumping  of 
solid  or  hazardous  waste.  Under  Section 
1008(a)(3)  EPA  issues  criteria  to  define 
open  dumping.  Section  7002  provides  an 
opportunity  for  citizen  suits  to  enforce 
requirements  of  RCRA.  These 
provisions,  read  together,  provide  a 
cause  of  action  in  Federal  court  for 
citizens  who  seek  to  enjoin  acts  of  open 
dumping,  wherever  they  may  occur. 

Section  4005(c)  does,  however, 
provide  a  mechanism  for  insulating  from 
citizen  suits  those  parties  who  are 
taking  steps  to  coply  with  the  open 
dumping  prohibition.  Under  an  approved 
pin  the  State  may  issue  to  “any  entity”  a 
compliance  schedule  leading  to 
compliance  with  the  open  dumping 
prohibition.  To  obtain  this  compliance 
schedule,  a  party  must  demonstrate  that 
he  has  “considered  other  public  or 
private  alternatives  for  solid  waste 
management”  and  “is  unable  to  utilize 
such  alternatives”  as  a  means  for 
compliance.  Parties  who  have  received 
such  compliance  schedules  and  are 
meeting  the  terms  of  their  schedules  are 
not  in  violation  of  the  open  dumping 
prohibition. 

The  inventory,  which  is  part  of  the 
State  planning  program,  does  not 
implement  the  open  dumping 
prohibition.  For  the  reasons  set  forth  in 
the  preamble  to  the  final  Section  4002 
guidelines,  EPA  views  the  inventory  as  a 
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purely  “informational  tool.”  Its 
publication  by  the  Federal  government 
does  not  represent  a  determination  that 
disposal  of  waste  in  a  facility  listed  in 
the  iventory  co6titutes  “open  dumping.” 
See  44  FR  45071-72.  EPA  has  stressed, 
id.,  that  a  finding  by  a  State  that  a 
particular  waste  disposal  facility  is  an 
“open  dump”  does  not  constitute  a 
determination  that  a  particular 
individual  or  firm  has  engaged  in  “open 
dumping.”  The  ultimate  issue  of  whether 
particular  parties  have  engaged  in  “open 
dumping”  is,  EPA  believes,  subject  to  de 
novo  review  by  courts  in  each  case. 

The  trade  associations  challenging  the 
Section  4002  regulations  have  raised  the 
issue  whether  a  determination  by  a 
court  that  a  given  party  was  disposing  of 
waste  in  a  facility  that  had  been 
included  on  the  "open  dump”  inventory 
would  suffice  to  suport  a  finding  of 
"open  dumping.”  No  such  presumption 
exists  under  the  Act.  Open  dumping 
may  occur  at  locations  not  properly 
characterized  as  solid  waste 
management  facilities  for  purposes  of 
the  inventory.  For  example,  the  spilling 
of  solid  waste  along  a  highway  may  be 
open  dumping,  yet  the  highway  is  not 
properly  characterized  as  a  solid  waste 
management  facility  to  be  evaluated  for 
purposes  of  the  open  dump  inventory. 
Likewise  the  placement  of  waste  into  a 
facility  classified  as  an  open  dump  does 
not  necessarily  entail  open  dumping.  For 
example,  a  facility  may  be  classified  as 
an  open  dump  because  it  contains 
putrescible  wastes  that  present  a  bird 
hazard  to  aircraft.  At  the  same  time,  a 
party  who  places  non-putrescible  waste 
into  that  facility  may  not  be  open 
dumping  because  such  a  practice  may 
not  violate  the  criteria. 

A  determination  for  purposes  of  the 
open  dump  inventory  need  not  precede 
an  open  dumping  suit.  However,  before 
the  results  of  the  inventory  may  be  used 
to  support  a  legal  determination  that 
open  dumping  has  occurred,  the  court 
woud  have  to  determine  that  the 
classification  was  a  correct  application 
of  the  criteria  and  that  the  defendant 
was  responsible  for  actions  violating  the 
criteria.  The  court  would  be  obliged  to 
review  the  sufficiency  of  the  State’s 
classification  of  a  facility  and  not  simly 
defer  to  the  State’s  decision.  EPA 
intends  to  make  these  points  clear  at  the 
time  of  publication  of  any  open  dump 
inventory.  , 

Since  the  inventory  is  only  an 
informational  tool  and  does  not  reflect  a 
determination  that  Federal  law  has  been 
violated,  EPA  does  not  believe  that  the 
Constitution  requires  a  formal  notice 
and  opportunity  for  comment  for  owner 
and  operators  of  facilities  listed  in  the 


inventory.  EPA  also  believes  that  the 
goals  of  Section  7004  may  be  achieved 
through  full  public  participation  in  the 
development  of  the  State  plan,  the 
annual  State  work  program,  the  State 
regulatory  development  and  facility 
permits  as  currently  requred  under  the 
guidelines. 

In  response  to  industry  concern  that 
there  may  be  a  time  gap  betwen  the 
publication  of  the  inventory  and  the 
development  of  compliance  schedules 
by  the  State,  EPA  is  willing  to  take  steps 
to  reduce  that  possibility  as  long  as  the 
requirements  of  Section  4005(c)  are  met. 
EPA  does  not  believe,  however,  that  a 
delay  in  the  publication  of  the  inventory 
is  the  proper  means  for  addressing  that 
problem.  The  date  for  publication  of  the 
inventory  is  not  linked  to  the 
availability  of  such  compliance 
schedules  under  the  statute.  Moreover,  it 
is  inconsistent  with  EPA’s  obligation  to 
publish  the  inventory  to  delay 
publication  until  the  States  adopt 
procedures  for  issuing  compliance 
schedules. 

II.  The  Proposed  Modifications 

This  proposal  would  make  two  basic 
changes  to  the  guidelines.  First,  the 
public  participation  requirements  would 
be  expanded  to  assure  that  the  owner  or 
operator  of  a  facility  classified  as  an 
open  dump  would  have  an  opportunity 
to  participate  in  the  State  planning 
process.  Second,  EPA  would  expedite 
the  approval  process  for  that  portion  of 
the  State  plan  that  would  provide  for 
schedules  leading  to  compliance  with 
the  open  dumping  prohibition. 

In  expanding  the  public  participation 
requirements  to  specifically  include  the 
owner  or  operator  of  a  facility  classified 
as  an  open  dump,  EPA  is  not  suggesting 
that  those  parties  will  necessarily  be 
legally  liable  for  any  violations 
occurring  at  the  facility  or  that  owners 
or  operators  have  a  legal  right  to  receive 
notice  and  to  comment  on  the  inventory. 
Instead  EPA  is  merely  recognizing  that 
the  present  owner  or  operator  of  a 
facility  will  probably  be  able  to  provide 
valuable  information  about  the  facility 
'  (e.g.  the  type  of  waste  in  the  facility) 
and  that  the  cooperation  of  the  owner  or 
operator  will  be  essential  to  any  effort 
to  close  or  upgrade  a  facility.  EPA, 
therefore,  proposes  to  include  such 
owners  or  operators  on  the  mailing  list 
of  parties  affected  by  or  interested  in  the 
State  plan,  which  the  State  must 
mainitain  under  256.60(a)(1)  of  the 
existing  guidelines.  Under  256.60(b)  of 
the  existing  guidelines,  the  State  must 
send  key  pieces  of  information 
concerning  the  plan  to  all  on  the  mailing 
list. 


The  proposed  modifications  would 
assure  that  some  minimum  public 
participation  precedes  the  State's 
submission  of  any  classifications  of 
facilities  as  open  dumps  to  the  Federal 
government.  EPA  believes  that  most 
States  are  already  planning  to  extend 
some  opportunity  for  participation  in  the 
inventory  process  to  the  regulated 
community.  EPA  encourages  this  effort 
and  does  not  intend  to  prescribe  rigid 
procedures  for  how  public  participation 
should  be  structured.  The  proposed 
modifications,  therefore,  present  one 
mechanism  for  allowing  adequate  public 
participation  but  allow  each  State  to  use 
any  other  set  of  State  administrative 
procedures  that  provide  equivalent 
public  participation.  A  State  may  satisfy 
this  requirement  with  procedures  (e.g. 
public  hearings,  public  meetings)  that 
are  more  extensive  than  those  provided 
in  the  proposed  regulation. 

The  proposed  minimum  procedure  for 
public  participation  would  require 
written  notice  of  the  availability  of 
inventory  results  to  all  parties  identified 
on  the  mailing  list  required  by 
U  256.60(a)(1).  It  is  theoretically  possible 
that  a  party  on  that  list  who  is  an  owner 
or  operator  of  a  facility  classified  as  an 
open  dump  may  not  otherwise  be  aware 
of  the  State  planning  program  or  of  the 
fact  that  his  facility  has  been  evaluated 
for  purposes  of  the  inventory.  Therefore, 
the  notice  given  to  either  the  owner  or 
operator  of  a  facility  classified  as  an 
open  dump  must  indicate  that  his 
facility  has  been  so  classified. 

The  form  of  the  notice  would  be  a 
matter  of  State  discretion.  EPA  expects 
that  the  notice  would  indicate  that  the 
information  supporting  the 
classifications  is  generally  available  and 
allow  any  interested  parties  to  make 
specific  inquiries  about  particular 
facilities.  EPA  does  not  anticipate, 
however,  that  the  State  would  actually 
be  distributing  a  list  of  facilities 
tentatively  determined  to  be  “open 
dumps”  in  this  initial  notice. 

In  addition,  EPA  does  not  anticipate 
that  the  State  would  wait  until  all 
facilities  are  evaluated  to  provide  a 
single  round  of  notices.  The  State  may, 
at  its  discretion,  time  the  notice  so  as  to 
coordinate  with  its  plan  for  submitting 
names  of  facilities  to  the  Federal 
government.  The  only  requirement  is 
that  the  notice  be  sent  out  at  least  thirty 
days  before  a  list  of  facilities  is 
submitted  to  the  Federal  government. 
This  provides  an  opportunity  for  the 
owner  or  operator  of  a  potentially 
affected  facility,  and  any  other 
interested  party,  to  go  to  one  of  the 
depositories  of  public  information  on  the 
plan  or  to  the  responsible  State  office 
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and  determine  the  basis  for  the 
preliminary  State  list  of  open  dumps. 
These  parties  could  then  provide 
comment  to  State  authorities,  through 
w  ritten  submissions  or  otherwise,  on  the 
classifications. 

The  petitioners  challenging  the 
guidelines  have  expressed  concern  that 
the  30-day  time  frame  may  not  suffice  to 
allow  all  parties  a  reasonable 
opportunity  to  comment  on  the  State’s 
classifications.  In  this  regard,  it  is  useful 
to  describe  the  procedures  that  EPA 
intends  to  follow  in  preparation  of  the 
open  dump  inventory.  States  will  submit 
their  classifications  to  the  United  States 
Bureau  of  Census  approximately  90  days 
before  the  date  for  publication  of  the 
inventory  in  the  Federal  Register.  The 
Census  Bureau  will  code  the  information 
and  return  a  printout  to  each  State  after 
approximately  60  days.  The  State  will 
then  review  this  data  for  completeness 
and  accuracy  during  the  approximately 
30  days  remaining  before  the  publication 
date.  Thus,  all  parties  will  be  able  to 
discuss  with  the  State  the  validity  of  the 
calssification  during  this  entire  period  of 
time.  EPA  believes  that  this  90-120  day 
period  should  provide  an  ample 
opportunity  for  an  interested  party  to 
demonstrate  that  the  facility  should  or 
should  not  be  classified  as  an  “open 
dump.” 

In  proposing  this  basic  public 
participation  provision,  EPA  does  not 
intend  to  invoke  State  administrative 
procedures  that  would  require  formal, 
quasi-judicial  procedures  under  State 
law.  Some  State  officials  have 
expressed  concern  that  any  notice 
requirement  in  the  guidelines  might 
require  them  to  use  formal  notice  and 
comment  procedures  under  State  law. 
Certainly  EPA  does  not  intend  that 
result.  The  inventory  is  a  planning  tool, 
and  EPA  believes  that  any  public 
participation  associated  with  it 
(including  notice  to  interested  parties) 
need  not  include  the  formal  procedures 
used  for  other  forms  of  agency  action. 
The  Agency  would  like  to  have  public 
comment  on  this  issue  and  would  be 
particularly  interested  in  the  comments 
from  appropriate  State  offices  (i.e. 
attorney  general  offcie,  agency  legal 
departments)  about  this  concern. 

The  Agency  is  proposing  to  eliminate 
§  256.64(c)  of  the  guidelines.  This 
recommendation  suggested  that  the 
State  inform  all  affected  parties  when  a 
facility  is  classified  as  an  open  dump. 
Since  the  proposed  modifications 
include  requirements  concerning  this 
issue,  the  recommendation  is 
unnecessary. 

In  response  to  the  petitioners’  concern 
about  the  so-called  “window”  problem, 
EPA  is  willing  to  take  reasonable  steps 
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to  attempt  to  limit  the  time  between 
publication  of  an  inventory  of  facilities 
classified  as  "open  dumps”  and  the 
approval  of  State  plans  that  will  enable 
facility  owners  or  operators  to  obtain 
State-issued  compliance  schedules 
leading  to  compliance  with  the  open 
dumping  prohibition.  This  responds  to 
the  petitioners'  concern  in  that  limiting 
this  time  period,  or  “window,"  will 
minimize  the  chances  of  a  facility’s 
owner  or  operator  being  subject  to  a 
citizen  suit  for  “open  dumping”  before 
there  is  available  the  statutorily 
recognized  defense  of  a  State 
compliance  schedule. 

EPA  will  attempt  to  accomplish  this 
objective  by  expedited  approvals  of 
portions  of  State  plans  that  provide  for 
the  issuance  of  compliance  schedules  as 
contemplated  by  Section  4005(c),  States 
are  encouraged  to  seek  such  expedited 
partial  approvals  as  a  method  of 
ensuring  full  and  orderly 
implementation  of  Subtitle  D  program, 
including  the  establishment  of 
appropriate  compliance  schedules. 

A  number  of  States  may  already  have 
the  general  statutory  or  common  law 
authority  to  issue  the  kind  of  compliance 
schedules  anticipated  under  Section 
4005(c).  In  these  States  it  may  be 
possible  and  it  is  desirable  to  make  such 
compliance  schedules  available  at  the 
time  a  facility  is  classified  as  an  open 
dump.  For  a  State  to  seek  and  receive 
expedited  partial  approval  of  a  State 
plan,  it  need  not  have  in  place  detailed 
regulations  and  administrative  systems 
for  the  issuance  and  enforcement  of 
compliance  deadlines.  Failure  of  a  State, 
however,  to  establish  such  regulations 
within  a  reasonable  period  of  time  could 
be  a  basis  for  later  withdrawal  of 
Federal  approval  for  all  or  a  portion  of  a 
State  plan.  See  44  FR  45066,  45070  (July 
31, 1979).  EPA  may  require  an  opinion  of 
a  State's  attorney  general  regarding  the 
State’s  general  statutory  or  common  law 
authority  to  issue  compliance  schedules 
leading  to  compliance  with  the  Criteria 
before  issuing  partial  plan  approvals. 

The  proposed  modifications  would 
require  the  Administrator  to  approve  the 
portion  of  the  plan  relating  to 
compliance  schedules  procedures  if  he 
made  three  findings.  First,  the  State 
compliance  schedule  procedures  must 
satisfy  the  requirements  of  §  256.26,  the 
portion  of  the  guidelines  that  set  forth 
statutorily-required  components  of  such 
schedules.  Second,  the  State  must  have 
general  authority  (statutory  or  common 
law)  to  issue  and  enforce  compliance 
schedules.  Third,  the  State  must  be 
developing  the  other  portions  of  the  plan 
in  conformity  with  the  guidelines. 

EPA  recommends  that  States,  to  the 
maximum  degree  possible,  integrate  the 
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inventory  and  compliance  planning 
processes.  EPA  urges  States,  at  the  time 
they  classify  a  facility  as  an  “open 
dump,”  to  make  a  decision  regarding  an 
appropriate  timetable  or  schedule  to 
bring  responsible  parties  into 
compliance  with  the  open  dumping 
prohibition.  In  doing  so  the  State  should 
take  into  account  public  and  private 
alternatives  for  solid  waste  management 
available  to  the  owner  or  operator  of 
such  a  facility.  Even  States  that  do  not. 
at  the  time  of  conduct  of  the  inventory, 
have  the  requisite  legal  authority  to 
establish  and  enforce  such  compliance 
schedules,  are  encouraged  to  make 
planning  judgments  regarding 
appropriate  schedules  on  a  facility-by¬ 
facility  basis  when  preparing  the 
inventory.  These  planning  judgments 
could  readily  be  converted  to 
enforceable  conditions  when  the 
requisite  legal  authority  is  put  in  place 
and  the  State’s  plan  receives  approval. 

In  proposing  these  modifications,  EPA 
is  not  changing  its  position  that  the 
proper  role  of  the  Federal  government 
with  respect  to  the  inventory  should  be 
limited  to  publication  of  information 
developed  by  State  authorities  pursuant 
to  Federal  guidelines  and  criteria. 
Likewise  EPA  maintains  its  position  that 
neither  RCRA,  the  Administrative 
Procedure  Act  nor  the  Constitution 
requires  that  a  formal  notice  and 
opportunity  for  comment  accompany  the 
preparation  of  a  planning  tool  such  as 
the  inventory.  EPA  has  decided, 
however,  that  it  is  in  the  best  interests 
of  the  Subtitle  D  program  to  consider 
making  certain  modifications  to  the 
guidelines  which  will  accommodate  the 
concerns  of  the  industry  petitioners  who 
have  challenged  the  regulations,  without 
compromising  the  basic  structure  of  the 
program. 

These  modifications  are  being 
proposed  as  part  of  a  settlement 
agreement  with  those  petitioners.  While 
EPA  anticipates  that  the  finalization  of 
these  proposed  modifications  will 
provide  a  basis  for  settlement  of  the 
litigation  affecting  these  guidelines,  EPA 
will  consider  carefully  all  public 
comments  on  this  proposal  before 
making  its  final  decision. 

EPA  is  considering  these  proposed 
modifications  in  order  to  make  the 
Subtitle  D  program  more  effective  in  its 
stated  purposes.  Certainly,  in  removing 
the  prospect  of  protracted  litigation  over 
the  guidelines,  these  modifications 
would  conserve  Agency  resources  and 
eliminate  uncertainty  about  the  program 
for  the  States.  In  addition  these  changes 
should  reassure  the  regulated 
community  that  the  States  and  EPA 
intend  to  implement  the  program  in  a 
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responsible  manner,  which  will  foster 
public  support  for  the  program.  Such  a 
goal  is  consistent  with  Section  4001  of 
the  Act  which  states  that  Subtitle  D 
guidelines  should  be  designed  to  foster 
“cooperation  among  Fedeal,  State  and 
local  governments  and  private 
industry,”  and  it  will  assist  States  in 
obtaining  data  regarding  such  facilities. 

At  the  same  time  EPA  recognizes  that 
the  goals  of  the  Subtitle  D  program 
would  not  be  advanced  by  procedures 
which  place  an  undue  administrative 
burden  on  the  States.  Complicated 
procedural  requirements  may  impede 
the  State  planning  process  and  delay 
development  and  publication  of  the 
inventory.  In  order  to  alleviate  that 
concern,  the  proposed  modifications 
have  been  integrated  with  the 
components  of  the  public  participation 
program  that  are  already  part  of  the 
guidelines.  The  modifications  employ, 
for  example,  the  depositories  of 
information  and  the  mailing  list  required 
under  §  256.60(a)  of  the  existing 
guidelines. 

EPA  has  provided  for  30  days  of 
comment  on  this  proposed  rule,  a  period 
of  time  which  is  necessary  under  these 
circumstances.  The  States  have  been 
and  will  be  conducting  the  inventory  in 
the  next  few  months.  They  will  be 
sending  the  names  of  facilities  to  EPA 
this  fall.  It  is,  therefore,  important  to 
quickly  resolve  the  issues  surrounding 
this  proposal  in  order  to  clarify  State 
responsibility  in  the  conduct  of  the 
inventory.  Since  the  proposed  changes 
are  few,  and  procedural  in  nature,  EPA 
does  not  expect  that  commenters  will 
need  substantial  time  to  develop  and 
present  technical  data.  The  30-day  time 
period  should  be  adequate. 

Dated:  September  24, 1980. 

Douglas  M.  Costle, 

A  d minis  tra  tor. 

Accordingly  it  is  proposed  to  amend 
Title  40  CFR,  Part  256  by  revising  40 
CFR,  Part  256  as  follows: 

1.  In  §  256.03,  add  the  following 
paragraph: 

§  256.03  State  plan  submission,  adoption, 
and  revision 

***** 

(f)  States  which  are  developing  a 
complete  State  plan  may  submit  the 
portion  of  the  plan  designed  to  satisfy 
the  requirements  of  §  256.26  prior  to 
submission  of  the  complete  plan. 

2.  In  §  256.04,  add  the  following 
paragraph: 

§  256.04  State  plan  approval,  financial 
assistance. 

***** 

(f)  If  a  State  submits  to  EPA  the 
portion  of  the  plan  by  which  entities 


may,  pursuant  to  §  256.26,  obtain 
timetables  or  schedules  of  compliance 
for  complying  with  the  open  dumping 
prohibition,  the  Administrator  shall 
approve  such  portion  of  the  plan  if  he 
determines  that: 

(1)  The  portion  submitted  satisfies  the 
requirements  of  §  256.26; 

(2)  The  State  has  the  general  legal 
authority  to  issue  and  enforce 
compliance  schedules:  and 

(3)  The  remainder  of  the  plan  is  being 
developed  in  conformity  with  these 
guidelines. 

3.  Revise  §  256.60(a)(1)  as  follows: 

§  256.60  Requirements  for  public 
participation  in  State  and  substate  plans. 

(a)  *  *  * 

(1)  Maintain  a  current  list  of  agencies, 
organizations,  and  individuals  affected 
by  or  interested  in  the  plan,  which  shall 
include  any  parties  that  request  to  be  on 
the  list,  the  owner  or  operator  of  each 
facility  classified  as  an  open  dump  and 
any  other  parties  which  the  State 
determines  to  be  affected  by  or 
interested  in  the  plan: 
***** 

4.  In  §  256.24,  add  the  following 
paragraph: 

§  256.24  Recommendations  for  closing  or 
upgrading  open  dumps. 

***** 

(d)  At  the  time  of  classification  of 
existing  solid  waste  disposal  facilities 
pursuant  to  §  256.23,  the  State  should 
consider  developing  appropriate 
timetables  or  schedules  by  which  any 
responsible  party  can  be  brought  into 
compliance  with  the  open  dumping 
prohibition  pursuant  to  §  §  256.26  and  27. 

§256.64  [Amended) 

5.  Delete  §  256.64(c). 

6.  Add  the  following  section: 

§  256.65  Requirements  for  public 
participation  in  the  open  dump  inventory. 

(a)  The  State  shall  provide  an 
opportunity  for  public  participation  prior 
to  submission  of  any  classifications  of 
facilities  as  open  dumps  to  the  Federal 
government.  The  State  shall  accomplish 
this  be  providing  notice  as  specified  in 
paragraph  (b)  of  this  section  or  by  using 
other  State  administrative  procedures 
which  provide  equivalent  public 
participation. 

(b)  The  State  may  satisfy  the 
requirement  of  paragraph  (a)  of  this 
section  by  providing  written  notice  of 
the  availability  of  the  results  of  its 
classifications  to  all  parties  on  the  list 
required  under  §  256.60(a)(1)  at  least  30 
days  before  initial  submission  of  these 
classifications  to  the  Federal 
government.  For  those  parties  on  the  list 
required  under  §  256.60(a)(1)  who  are 


owners  or  operators  of  facilities 
classified  as  open  dumps,  such  notice 
shall  indicate  that  the  facility  has  been 
so  classified. 
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